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Wow, the summer has gone by fast. We were just enjoying each other‟s company at the TCBA  

Annual Dinner in May and here we are already in September. This is my first “President‟s Message” 

Column as Lenny Lucenko was kind enough to cover for me in May as I was in Massachusetts 

watching my oldest daughter graduate from college. (One down, two to go!)  

Hopefully many of us had a chance to slow down from our normal hectic pace and enjoy friends and 

families this summer. As I write this September column, we are approaching the TCBA Family BBQ 

on August 29 at Burfoot Park. Although it will already be over as you are reading this, I am  

confident it will again have been a fine opportunity to put an exclamation point on the end of  

summer and a chance to meet and socialize with our local legal professionals and their families. 

Where else can you throw a football around with a judge or toss water balloons with an attorney you 

have squared off against in a motion or trial, such as when I “accidentally” soaked Don Law during 

the water balloon toss a few years ago. Thanks to Trevor Zandell and his committee for planning this 

enjoyable event.  

I also want to send a shout out to Harlequin Productions for offering members of the TCBA two 

complementary tickets to its excellent production of “To Kill a Mockingbird” this August. What a 

great idea to bring the legal community out for a fun evening. And free stuff for lawyers! How often 

does that happen? I brought three generations of my family to see it, and we were all impressed by 

the production.  

Upcoming events this fall include our strong tradition of continuing education programs. President 

Elect Megan Card has the September meeting scheduled for Friday, September 18, 2015 at the Red 

Lion Hotel. The topic is “Corporate Governance Best Practices.” It should be interesting  

information, a good lunch and a CLE credit to boot! As many of you know, our monthly CLE  

meetings have moved to the Red Lion, which has a larger meeting space, a sound system, and more 

parking; areas that the membership expressed a need for improvement. The change has worked out 

well. Many thanks to Ramblin‟ Jacks, for all the years they hosted us with great personal service. 

Our CLE committee also tells me that we should expect two half-day seminars before the end of the 

year.  

Mark your calendars for the 23 annual “Day of Caring” on Friday, September 25 , sponsored by the 

United Way of Thurston County. We have another opportunity to come out in strong force as the 

TCBA is again putting together a team of lawyers and judges. In past years our legal community has 

participated in such projects including downtown cleanup & beautification; working on the grounds 

at the Boys/Girls Club; and organizing and clean-up at the Hands On Children Museum. Let‟s make 

this year our best turnout to date in the single largest day of volunteerism in Thurston County.  

At the Courthouse, the Thurston County Superior Court Bench and County Clerk‟s Office are  

adopting the new statewide Case Management System, “Odyssey,” scheduled to go live on  

November 2, 2015. There will be disruptions in the normal court schedule as the changeover occurs. 

Judge Schaller‟s article on Page 2 provides important details. Please have some extra patience with 

the Court this fall as it faces several significant changes: the opening of the new jail, the switch over 

to the new case management system and the hiring of a new court administrator.  

Finally, as most of you know in the last year we had a successful push to add public sector lawyers 

and other new members to the TCBA. As our association grows, we continue to look for input from 

our members for the best ways to serve you. We are also always pleased to have volunteers to work 

with the board. You may contact me or any of our board members for more information. My email is 

terry@olyinjurylaw.com As I noted at our annual dinner, I am honored to be serving as President of 

the TCBA this term.  
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A View From the Bench 

ODYSSEY IS COMING! 

Christine Schaller, Presiding Judge at Family & Juvenile Court 

 
As you are probably aware, the Thurston County Superior Court and Clerk are getting ready to implement a  

superior court case management system (SC-CMS) on November 2, 2015.  This is a huge undertaking for us,  

but we are excited about the possibilities this new system will bring.  Odyssey will replace SCOMIS which is 

technically supposed to be a case management system, but does not really function that way.  For those of you not familiar with 

SCOMIS, it is a DOS based system which, when viewed on the screen, looks like the computer in the movie War Games. 

 

As background, the Administrative Office of the Courts (AOC), along with superior court judges, administrators and clerks have 

worked hard to get support and funding needed to implement a state wide case management system which will allow all superior 

courts to easily view data and files from other courts.  After years of dedication, work and compromise the Odyssey system, owned 

by Tyler Technologies, was chosen.  Odyssey went “live” in the pilot court, Lewis County, on June 15, 2015 and they now operate 

solely under this system.  On November 2, 2015, Thurston, Yakima and Franklin Counties will go live.  Thereafter, Snohomish 

County and Spokane Counties will go live between May and November 2016.  All remaining counties will go live in the following 

year, with the exception of Pierce and King Counties which are maintaining different systems which will fully exchange data with 

Odyssey. 

 

To get ready for the implementation, we have been busy attending meetings and trainings to ensure that the system fits the needs of 

Thurston County, and importantly, we know how to use it!  As you know, we have an amazing staff in Superior Court and we have 

been very fortunate as several staff have stepped up to help on this project. 

 

So, I am sure you enjoyed the brief synopsis above, but what you want to know is how this will impact you and your practice.  In 

the long run, it is going to be fantastic.  The Court will be better able to schedule and manage cases.  The Clerk‟s efiling will be 

improved, and eventually, attorneys should be able to self-schedule hearings.   

 

In the short term, however, things might be a little difficult.  From the week of September 28 th through the week of October 19th 

both the Court and Clerk are required to send all staff, divided between 4 weeks, to an almost week long  training.  Our staffs will 

be training Monday-Thursday of each week set forth above.  During the week of October 26th, both AOC and Tyler will be at the 

courthouse helping to refine training and train all of the judicial officers on the system.  As you might  

imagine, the Court may be unable to function at its‟ highest capacity.  We are working and planning with the Clerk to ensure that 

the Court can run as efficiently as possible during this time.  You should not presume that any matters you already have scheduled 

during this time might not be heard.  However, you should be aware if you now set something during this time, it might be difficult 

to reach. 

 

On Friday, October 30, 2015, almost all calendars are canceled.  A notice has already been sent around on this issue and it should 

be posted on both the Court‟s and Clerk‟s websites.  The majority of calendars are canceled to allow the Clerk‟s Office the  

opportunity to start getting things ready for the change-over which will occur on October 31st.  The Court will also be running  

calendars “light” the week of November 2nd to help support the clerks as they get familiar with the new system. 

 

You are probably now also wondering if we are making any big changes associated with the new system.  Well, there are some 

pretty big changes coming your way.  However, overall, we think you will be pleased!  First, as each county comes on line, they 

will be implementing a new case number.  The case number will be the same as currently used, except instead of a single digit  on 

the end of the case number, there will be 2 digits.  The two digits will represent the county‟s number.  For example, Thurston 

County‟s number is “34” (we are the 34th county when counties are listed in alphabetical order), so the last numbers on all Thurston 

County cases will be “34.”  This new case number format will be used on newly filed cases only and will not be retroactively  

applied. 

 

Next, we are all familiar with the term “calendar”:  What is on the calendar today; When are you noting that to the calendar, etc.  

Calendar will no longer be the term of art, instead, the term will be “session(s)” - same thing, different name.  In general, the  

session names will mirror the names we use now for our calendars, but there will be some differences.  Additionally, the Court will 

be establishing a cap on each session.  This will enable the Court to manage the number of cases set and will do away with the need 

for confirmations (yes, we can hear the cheers and applause as we announce the end of confirmations). 

 

                    

            (continued on page 13) 



 

 

THE LEGAL BRIEF  
PAGE  3 VOLUME 33, ISSUE 4 



 

 

THE LEGAL BRIEF  
PAGE 4 VOLUME 33, ISSUE 4 

 

Young Lawyer Spotlight 
By: Megan Rue, YL Chair 

 

 .  Kevin Hochhalter, WSBA No. 43124 

kevinhochhalter@cushmanlaw.com  (360) 534-9183 

 

 

 

I grew up in Chicago, home of deep  

dish  pizza, Italian beef sandwiches, and 

the Stanley Cup Champion Blackhawks.   

My wife, a Washington native, brought 

me here in 2001.  After a short career as 

a graphic designer I decided it was time 

for a change.  We spent a few years in 

Utah and Iowa, returning with an MPP 

and JD.  I went to work at Cushman 

Law Offices in 2010.  We live in Lacey 

with our four kids, aged 2 through 14. 

 

 

 

I became a lawyer because:  I went to law school thinking I never wanted to be a courtroom lawyer.  Then 

life happened and I couldn‟t be happier with where I‟ve landed.  I have found nothing more professionally 

satisfying than explaining to a judge or appellate panel what the law is – or should be – in a particular case.  

It is a thrill to stand and field the judges‟ questions in defense of my clients‟ positions.   

The hardest part of being a young lawyer is:  For me, learning that there is not always a “right way” of  

doing things.  The court rules don‟t cover every possible situation.  Sometimes you just have to improvise, 

and that is okay. 

This is the best advice I have been given:  “No professional success can ever compensate for failure at 

home.”  I am committed to giving my family the time they need, even if it means billing fewer hours.   

A trait I admire in other attorneys:  Civility.  Often our duties to our clients require us to take extreme  

positions.  It is easy to get frustrated and angry.  I admire those lawyers who can disagree without being  

disagreeable; who can zealously advocate for their clients without being offensive.  I try to do the same,  

perhaps with mixed success.    

Someone whose opinion matters to me:  My wife.   

I am most happy when:  I am home with my family. 

I am most proud of this:  Personally: my children.  Professionally: State v. Johnson, 179 Wn.2d 534, 315 

P.3d 1090 (2014).  We fell one justice short of changing the law on driving with a suspended license, but  

obtained a unanimous award of attorney fees for my indigent client.  Presenting oral argument in the Temple 

of Justice was the most rewarding experience of my career so far.    

This is the hardest part of my job:  Telling prospective clients they don‟t have a good case for an appeal.   

This is the best part of my job:  Getting a published opinion in my clients‟ favor.    
 

If you would like to be featured in the Young Lawyer Spotlight or know someone you would like your fellow lawyers to 

get to know, email megan@morganhill-law.com.   

 



 

 

THE LEGAL BRIEF  
Page 5 VOLUME 33, ISSUE 4 

 

Williams, Wyckoff &  

Ostrander, PLLC 
      

 

We have spent over 30 years protecting    

injured workers in workers‟ compensation 

and public pension system disability cases.  

 
 

Williams, Wyckoff & Ostrander, PLLC 

2958 Limited Lane NW 

P.O. Box 316 

Olympia, Washington 98507 

Phone:  360.528.4800 

      Email:  wwo@wwolaw.net 

Website:  wwolaw.net 

 

We provide free consultations to injured 

workers and we welcome your referrals. 

  

Bean, Gentry, Wheeler &  Peternell, PLLC 
 

is pleased to announce 
 

Cheryl L. Duryea 
 

has joined our firm as “Of Counsel.” 
 

Cheryl has been practicing law in Olympia since 
1978 and focuses her practice in the areas of  

business, state regulatory matters, securities and 
municipal law, including bond work.  Cheryl works 

with businesses and local governments on  
regulatory and licensing problems and helps them 
sort through financing and management issues.  As 

a former business owner and government  
regulator, Cheryl understands the importance of 

practical and cost effective solutions.  
 

910 Lakeridge Way SW, Olympia, WA 98502 | 360.357.2852 

 

 
. 

Parr Byerly, PLLC is pleased to announce that 

 

Donna L. Price-Sheckler, Attorney at Law,  

has joined our firm. 

She is licensed to practice law in  

Washington and Kansas. 

 

Please welcome her to our community. 

 

Elder Law•Estate Planning•Probate•Trust  

Administration•Adoption•Will Contests 

 

We‟re committed to helping clients and their  

families with their questions and goals. 

 

 

Parr Byerly, PLLC 

www.parrbyerly.com 

(360) 357-3036 

P.O. Box 11865 

Olympia, WA 98508 

 

Richard L. Bartholomew retired from the active 

practice of law on August 31, 2015; however, as  

of November 2015 he will take new guardian ad 

litem appointments in domestic law cases.  He  

will also do mediations provided that both parties 

are represented by counsel. 

 

Rick‟s e-mail address has changed from 

rick@morganandbartholomew.com to 

Kinickinic50@gmail.com.   

His phone number remains 360-866-6640.   

He will still accept mail and pleadings at 

 

1800 Cooper Pt. Rd., Bldg. 14 

Olympia, WA  98502. 

 

Thank you for making forty years of practice 

(thirty-five in Thurston County) such a  

wonderful experience. 

mailto:wwo@wwolaw.net
http://www.parrbyerly.com
mailto:rick@morganandbartholomew.com
mailto:Kinickinic50@gmail.com
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Tips to Avoid Employment Law Pitfalls 
By Stephanie Henderson Stocker, Attorney at Law 

 
Business owners, large and small, are always looking for ways to save time and cut costs, which can often lead to shortcuts in employee  

management.  However, employers should be mindful of diligent employee management if they want to avoid costly lawsuits.  Here are some 

tips to help you and your business avoid common employment law missteps. 

 

Can employers terminate anyone they want? 

 

The majority of states (including Washington) recognize employment relationships as “at will,” meaning that an employer can fire an employee 

for any reason, or no reason at all.  If your business operates in a state that recognizes the “at will” employment relationship and you do not have 

an employment contract with your employee, you have broad discretion in deciding whether to terminate an employee.  However, you want to 

make sure that termination decisions do not lay the groundwork for a future lawsuit. 

 

How to maintain an employment at will relationship 

 

If you want to maintain an employment at will relationship, consider the following: 

 

 No Employment Contracts. Do not have your employees sign employee contracts, especially contracts that include a specific period of 

time for their employment (this negates the “at-will” employment relationship under the law and allows you to ONLY to fire that employee 

for cause).  Instead, give new employees an offer letter that indicates their start date, salary/hourly wage and the job description for their  

          position.  Require that employees sign their offer letter before commencing employment. 

 Discipline. Include statements that you will follow disciplinary procedures in all cases. 

 Discharge. Eliminate statements that you will only fire employees for certain wrongdoing. 

 Specific references to time. Eliminate references to specific times such as: employees will have an annual review, there will be an annual 

raise, there will be an annual bonus, and your annual salary will be $______, and the like. Substitute with words such as “periodic,” “as  

         warranted,” and “as needed.” 

 Policy changes. Prominently and clearly state that you (the employer) have the right to change any of the provisions in the manual at any 

time.  Also state that the manual does not form a contract with the employee. 

 Consistency. Make sure that your application forms and handbooks comply with your policy of employment at will. 

 Disciplining an employee without a discipline policy in place may constitute constructive dismissal. 

 

Revise your employee handbook to add an employment-at-will disclaimer 

 

Employers with handbook provisions that could restrict their right to fire employees at will (and who wish to ensure this right) 

should consider issuing a new edition with a disclaimer, along with a notice that draws attention to it.  The notice should say 

that employees who choose to continue working for the employer are thereby signaling their acceptance of the new book.  It 

may also be useful to include a statement that says that the revised manual cancels and supersedes any previous policies that 

may have existed.  If the handbook does not already say that an employee has the right to quit without notice, you might  

provide that in writing in the new handbook. 

 

Use objective criteria 

 

The law prohibits an employer from taking action against an employee based on race, color, religion, sex, national origin, age 

(over 40), disability, pregnancy, veteran status and citizenship. State law may provide additional protections. For example, at 

least 15 states (including WA) prohibit employment discrimination based on sexual orientation.  Develop objective criteria for 

layoffs based on business-related factors, such as level of seniority with the company, skills, performance or disciplinary  

record. 

 

Document 

 

Employers should document the business reasons for layoffs. A link between the terminations and your business conditions, 

such as diminished orders, can be evidence of why layoffs were necessary. If you decide to terminate an employee for poor 

performance or discipline issues, have documentation to support those claims. 

 
           (continued on page 7)  
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Tips to Avoid Employment Law Pitfalls 

(continued from page 6) 

Can I ask workers to do more? 

 

When reviewing and restructuring your employees‟ workloads, compliance with wage and hour laws becomes especially important. 

Wage and hour lawsuits pose one of the greatest employment litigation threats to American businesses today. Since 2003, federal 

court filings of wage and hour collective actions have surpassed employment discrimination class actions, and settlements have 

reached into the tens of millions of dollars. 

 

Make sure you are properly classifying employees as exempt or nonexempt under the Fair Labor Standards Act. Nonexempt  

employees who work a 40-hour week must earn a minimum wage and must be paid overtime (one-and-a-half times the rate of  

regular pay) if they work more than 40 hours in a week. You cannot give nonexempt employees time off in lieu of overtime.  

 

Small business owners should also make sure they properly classify independent contractors for tax purposes. If an employer  

misclassifies an employee as an independent contractor, the employer may face stiff fines and penalties.  

 

What laws should I review? 

 

The Worker Adjustment and Retraining Notification Act (WARN) and the Older Worker Benefit Protection Act (OWBPA) are the 

primary federal laws covering layoffs. 

 

WARN requires employers with 100 or more employees to provide 60 days‟ advance notice of a mass layoff or plant closing. Many 

states have similar laws. Some apply to employers with as few as 25 employees, so be sure to check your state‟s laws.  

 

OWBPA allows employers in limited circumstances to reduce benefits paid to older workers as long as those benefits equal the  

benefits paid to younger workers. The law ensures that older workers knowingly and voluntarily waive age discrimination claims in 

these circumstances by requiring specific provisions in release agreements. 

 

Discrimination Laws 

 

Discrimination is covered by federal law, state law, and company policy. Key activities most vulnerable to charges of discrimination 

are hiring, promotion and performance review, dismissal, time off, compensation and benefits, and workplace atmosphere.  

 

The regulations that apply include: 

 

 Washington Law Against Discrimination (WLAD) – RCW 49.60 

 Age Discrimination in Employment Act (ADEA) 

 Americans with Disabilities Act (ADA) 

 Civil Rights Act of 1991 

 Civil Rights Act Title VII 

 Executive Order 11246 

 Genetic Nondiscrimination Act of 2008 (GINA) 

 Immigration Reform and Control Act 

 Jury System Improvement Act of 1978 

 National Labor Relations Act (NLRA) 

 Occupational Safety and Health Act (OSHA) 

 Older Workers Benefits Protection Act 

 Pregnancy Discrimination Act 

 Rehabilitation Act of 1973 

 Uniformed Services Employment and Reemployment Rights Act (USERRA) 

 Vietnam Era Veterans Readjustment Assistance Act of 1974 (VEVRAA) 

 

Size of Business – Applicability of Laws 

 

Be mindful of the number of employees required for applicability of each statute, federal and state, as this is a procedural aspect that 

many employers overlook.  For example: 

 

 The Americans with Disabilities Act (“ADA”), 42 U.S.C. §§ 12101-12213 (1990), establishes and protects the rights of disabled 

           (continued on page 12) 
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TCVLS Fundraising Breakfast 

 

 
 

On Tuesday, May 5 TCVLS hosted 
its annual Fundraising Breakfast.  
Thanks to many of you, we 
raised about $25,000 to support 
civil legal aid in our community.   
 
$1,500 and above 
 

Thurston County Bar Association 
 

 

$1,000 to $1499 
 

Cascadia Law Group 

Government Lawyers Bar Association 
Pope, Houser & Barnes, PLLC 
Putnam Lieb Potvin 

Thurston County Bar Association 
 
 

$750 to $999 
 

Meyer Law Firm 

PWR LAW, PLLC 
 

 

$500 to $749 
 

Bean, Gentry, Wheeler & Peternell, PLLC 

Church Rietzke, PLLC 
Halpern & Associates, PLLC 
Judge Christine Pomeroy 

J. Patrick Quinn, LLM PS 
Younglove & Coker, PLLC 
 

 
$250 to $499 
 

Budsberg Law Group, PLLC 
Cordes Brandt PLLC 
Cullen Palmer Law Office, LLP 

Judge Sue Dubuisson 
Eitan Kassell Yanich, PLLC 

Sean Flynn 
Joe Frawley 
Freimund, Jackson & Tardif, PLLC 

Fuller & Fuller 

 

 

Jay Geck 
Jay Goldstein Law Office, PLLC 
Tom Hanson 

Larry Hoffman, Attorney at Law 
Robert Houle 

Law, Lyman, Daniel, Kamerrer &    
Bogdanovich 
Martin Meyer 

McClanahan Moody, PLLC 
Law Office of Allen Miller 
Narda Pierce 

Judge Toni Sheldon 
Harriet Strasberg, Attorney at Law 
Mary Ann Strickler 

Judge MarySue Wilson 
 

 

$200 to $249 
 

Penny Allen 

Julie Carignan 
Judge Paula Casey 
Anne Egeler 

Tom and Martha Engle 
Justice Mary Fairhurst 
Theresa and Wayne Fricke 

Rebecca Glasgow 
Judge Dan Goodell 
Robert and Katy Hatfield 

Paula Heck 
Judge Anne Hirsch and Tom 

McDonald 
Grace and Patrick O’Connor 
Noah Purcell 

Judge Christine Schaller 
Colleen Warren 
Amelia Watson 

Laura Watson 
Robin Zukoski and Keith Buchholz 
 

 
$150 to $199 
 

Pam and Alan Anderson 
Mary Barrett 
Cameron Comfort 

Ed Dee 
Steven Reneaud 
Rebecca Smith 

Heather Welch 
Judge Kalo Wilcox 
Michael and Alicia Yong 

 

$100 to $149 
 

Anonymous 

Richard Adamson 
Paul and Shirley Battan 
Judge Thomas Bjorgen 

Katie Blinn 
Judge Brett Buckley 
Angela Carlson-Whitley 

Don Chartock 
Geoff Crooks 
Rachel DaSilva 

Judge Jim Dixon 
Scott Douglas 

Ann Essko 
Jeffrey Even 
Philip Ferester 

Jessica Fogel 
Senator Karen Fraser 
Ann Freeman-

Manzanares 
Fred Gentry 
John and Margie Gray 

David Hankins 
Sara Holt-Knox 
Catherine Hoover 

David Horn 
Charles “Skip” Houser 
Richard Hughes 

Larry Jefferson 
Kristin Jensen 

John Justice 
John Kessler 
Karolyn Klohe 

Nancy Koptur 
Nate and Sarah 
Kortokrax 

Lilia Lopez 
Judy Luther 
Christine Meserve 

Judge Sam and Jennifer 
Meyer 
Judge Carol Murphy 

Julie Nichols 
Brent and Tre Normoyle 
Leslie Owen 

Jennifer Pearson 
Judge Erik Price 
Tamara Ramsey 

Joe Rehberger 
Marilyn Rottle 

James Schackleton 
Anne Shaw 
Justice Debra Stephens 

David Stolier 
Judge Lisa Sutton 
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Chuck Szurszewski 

Judge Chris Wickham 
Paul Wohl 
Cathy Wolfe 

Kelly Wood 
Linda Young 

Ed Younglove 
Jason Zittel 
 

Up to $99 
 

Anonymous 
Justice Gerry Alexander 

Phyllis Barney 
Brian Barnes 

Walter “Bud” Blake 
Ginger Brooks 
Nicholas Brown 

Jason Callahan 
Callie Castillo 
Vicky Churchill 

Bruce Conklin 
Brian Considine 
Dustin Dailey 

Paige Dietrich 
Rachel Durant 
Paul Edwards 

Linda Myhre Enlow 
Judge Amber Finlay 
Annalisa Gellerman 

Peter Gonick 

Patty Gregory 
Patricia Hart 
Michelle Harvey 

Debra Hatzialexiou 
Jana Heyd 

Jenna Henderson 
Toni Hood 
Leslie Johnson 

Nathaniel Jones  
Justin Kjolseth 
Chris Lanese  

Tim Lang 
James Laukkonen 
Stephen Manning 

Brooke Marshall 
Brian Martin 
James McCormick 

Kathryn McLeod 
Kristen Mitchell 
Natalie Moran 

Julie Oberbillig 
Eric Palosaari 
Christy and Rick Peters 

Daryl Rodrigues 
Cynthia and Peter Sanderson 

Robert Sauerlender 
Holly Scott 
John Skinder 

Schelli Slaughter 

Laurel Smith 
Mary Street 
Eileen Swarthout 

Luke Swinney 
Judge Gary Tabor 

Amee Tilger 
Jon Tunheim 
Lynn Urstadt 

Ryan Warner 
Martha Wehling 
Julia Westby 

Kaylynn What 
Shannon Whitley 
LaTasha Wortham 

 
 
THANK YOU TO ALL OF YOU 

WHO DONATE MONEY AND/OR 
TIME TO PROMOTE CIVIL LE-
GAL AID AND EQUAL JUSTICE 

IN OUR COMMUNITY. 

 

 
 

OTHER TCVLS NEWS:   

 
BOOT CAMP FOR VOLUNTEERS:   TCVLS has tentatively scheduled two full days of CLEs for current and 

new volunteers.   Tentative dates are Saturday, October 24 and Saturday, November 14.   Watch for more 
information in the next few weeks. 
 
 

NEW MENTORS:  Family Law is the most common legal issue we see at our evening legal advice clinics yet 
many of the attorneys volunteering do not practice in this area.  This works because in the background is a 

Mentor who has significant knowledge and experience with family law and who advises and guides the other 
attorneys.  TCVLS is thrilled to welcome three new Mentors:  Pat Rawnsley, Forest Wagner and Virginia 

Clifford.  Other active Mentors are Larry Hoffman, Gina Bissell, Bob Houle, Rich Adamson, Laurel Smith and 
retired Judge Christine Pomeroy.   Thank you to each of you!    
 

If you would like to join this elite group of clinic volunteers, please call Rachael (688-1376) or  
Christa (705-8194)!    
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Judge Chris Wickham Elected to NCJFCJ Board of Directors  
 

 

 

(Reno, Nev.) – The Honorable Chris Wickham, superior court judge 

for Thurston County Superior Court, Washington, has been elected to 

the National Council of Juvenile and Family Court Judges (NCJFCJ) 

as a member of the board of directors.  

 

Judge Wickham has served as Family Court Commissioner and then 

Superior Court Judge in Thurston County, Washington since 1991. 

He has participated on various boards, committees, and task forces in 

Washington State including the Gender and Justice Commission, 

Board of Judicial Administration (co-chair with Chief Justice  

Madsen 2012-2014) and Certified Guardian Board (chair, 2010-

2012). He has been a trainer and technical advisor nationally in the 

areas of domestic violence and elder abuse since 2002. Judge  

Wickham is a graduate of Cornell University and Hastings College of 

Law.  

 

Judge Wickham continues to serve as faculty for the NCJFCJ‟s  

National Judicial Institute on Domestic Violence, which has  

educated more than 60,000 judicial officers in handing domestic  

violence cases since 1994.  

 

“Judge Wickham has been a constant leader in the NCJFCJ, and it was a natural transition for him to now lead in 

this new way on the board of directors,” said Judge Darlene Byrne, NCJFCJ president. “I look forward to our years 

of service together, knowing we will do good work together for children and families in this country that seek  

justice from our family courts.”  

 

About the National Council of Juvenile and Family Court Judges (NCJFCJ): 

Founded in 1937, the Reno, Nev.-based National Council of Juvenile and Family Court Judges, is the 
nation’s oldest judicial membership organization and focused on improving the effectiveness of our  
nation’s juvenile and family courts. A leader in continuing education opportunities, research, and policy 
development in the field of juvenile and family justice, the 2,000-member organization is unique in 
providing practice-based resources to jurisdictions and communities nationwide. 
 

 

United Way Day of Caring  

on September 25, 2015 
 

A team of TCBA members will participate in this year‟s 23rd annual United Way Day of Caring on  

Friday, September 25, 2015, the single largest day of volunteerism in Thurston County!   

Kudos to those members who are participating. The sign up deadline was August 31.  

 

If you did not RSVP but want to take part, e-mail Trevor Zandell at: trevor@swansonlawfirm.com  

and he will try to get you on the team.  

http://www.ncjfcj.org/
mailto:trevor@swansonlawfirm.com
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TCBA & Other Upcoming Events 
 

Red Lion  
The next lunchtime CLE is on Friday, September 18, 2015 at 12:00 p.m. at the Red Lion. The topic is Corporate  

Governance Best Practices. 

 

The October lunchtime CLE is on Friday, October 16, 2015 at 12:00 p.m. at the Red Lion. More details to come.  

 

November 2015 Issue of the Legal Brief 

There is a deadline of October 27, 2015 for submission of articles and advertisements to Heather Ligtenberg at 

tcba.info@gmail.com. 

 

United Way Day of Caring:  

The date for the Day of Caring will be Friday, September 25, 2015. You will be able to volunteer all day or just part. 

Every year is a new adventure...think about volunteering this year!  

 

2015 Holiday Lunch:  

Save the date for the 2015 TCBA Holiday Lunch...Friday, December 11, 2015 at 12:00 p.m. at the Red Lion in  

Olympia.  

 

Save the Date:  

The Annual Meeting and Dinner will be on Friday, May 13, 2016 at Indian Summer Golf & Country Club.  
 

Please refer to the “News & Events” section of our website for a full list of upcoming events:   

www.thurstoncountybar.com 

Thurston County Family and Juvenile Court and  

Thurston County Bar Association proudly present: 
 

Lunchtime Education on Tuesday, September 22, 2015 at 12:15 p.m. at Family and Juvenile Court 

 

Topic: Social Security & Apple Care Benefits 

 

No registration required. CLE credit is free. Just show up!  

For more information, email morganb@co.thurston.wa.us 

 

MEDIATION & ARBITRATION SERVICES 
Law, Lyman, Daniel, 

Kamerrer & Bogdanovich, P.S. 
 

Don G. Daniel is available to serve as a mediator and arbitrator. With 33 years of experience as a litigator,  

mediator and arbitrator Mr. Daniel is well suited to assist parties in resolving disputes. Experienced, neutral  

and objective alternative dispute resolution in a cost effective manner. RATE: $250 PER HOUR. 

 

  ddaniel@lldkb.com 

           Phone: 360-754-3480           Fax: 360-357-3511 
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Tips to Avoid Employment Law Pitfalls 

(continued from page 7)   

 
employees of employers with 15 or more employees.   

 

The WLAD (RCW 49.60) applies to employers in Washington State with eight or more employees.    

 

Many small businesses mistakenly believe that they are immune from employment laws simply because they employ less than 

the requisite number of employees working at the company.  Regardless of the number of employees working at a company, 

an employee is protected from the actions of their employer if those actions violate public policy.  Such an employee can  

argue that his/her employer‟s actions or a company policy (either on its face or as applied) violates public policy and that they 

are therefore entitled to remedies under state and/or federal law.        

 

Are there alternatives to layoffs? 

 

Employers can offer incentives to employees to leave or retire early.  Severance packages are often tied to a document signed 

by the employee saying he or she will not sue the employer for wrongful termination.  The business could also temporarily 

shut down operations, institute a hiring freeze, or reduce or eliminate overtime to save money. Employers could also reduce 

employee benefits.  Businesses can change their operations by going paperless or automating tasks. 

 

Employee Complaints of Harassment 

 

Include language in your employee handbook that your company takes very seriously and investigates ALL complaints of 

workplace harassment by employees.  Specify who your employees should report to if they have complaints of harassment.  

Failure by an employer to conduct a good faith investigation of an employee‟s complaints of harassment can be viewed as 

Retaliation under both state and federal law. 

 

Avoid a human rights complaint based on your advertising 

 

One of the significant employment law areas that can affect employers is human rights law. An important point to  

understand is that human rights law governs your conduct before an employment relationship is started.  

 

Assume you need to hire a new receptionist and decide to place an advertisement in your local paper. Having considered the 

qualifications you are looking for, you write in your advertisement: “The successful applicant must have unaccented English.” 

Should you publish this ad?  

No. Asking for unaccented English is discriminatory according to the Washington Human Rights Commission.  However, it is 

acceptable to require “the ability to speak clearly in English.” The Commission‟s position is that the requirements or duties of 

a position must be “reasonable, genuine and directly related to the job.”  

 

Avoid getting discriminatory information through your applications 

 

If a person who unsuccessfully applied for a position in your office goes on to file a complaint against you with the Human 

Rights Commission, you will need to have evidence that your decision not to hire him or her was not based on discriminatory 

grounds. If you have information about the complainant that identifies them as being part of a protected group under the  

Human Rights Code, you may have a problem even if you didn’t ask for that information.  

 

Many people are surprised to discover, for example, that asking for names of schools on an application is considered  

discriminatory because it can identify the applicant‟s religious or ethnic background. For this and many other reasons, it is 

preferable to avoid using résumés and instead to rely on a standard application form that every applicant completes and that is 

carefully drafted to avoid any human rights claims. 

 

Train supervisors and employees 

 

Of course having a policy manual will not solve all your problems. Supervisors and employees must not only know what the 

company‟s policies are, but they must also understand the reasons behind them. Without this understanding, they cannot  

effectively enforce and follow the policies. 

 

 
                                 (continued on page 13) 
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Tips to Avoid Employment L aw Pitfalls 
(continued from page 12) 
 
Employers who simply pass out the policy manuals and suggest that supervisors and employees read them will find little change 

in the way policies and practices are handled in the company. Training is particularly important if you have added new staff, 

changed any policies, or modified policies or procedures. 

 

Training will familiarize supervisors and managers with the book – helping them become “owners” of the policies.  That way, 

they will be more likely to refer to the book on a daily basis, and to use it as the company “Bible” on management. 

 

****************** 

 

Written by Stephanie Henderson Stocker, Henderson Law Group, PLLC (March 2015).© 

 

Stephanie is a Partner at the Olympia law firm, Henderson Law Group, PLLC, where her primary focus is Employment Law.  

Representing both employees and employers, Stephanie has over 15 years of attorney experience, including practicing at the 

Seattle law firm, Carney Badley Spellman, and clerking for then Chief Justice of the WA State Supreme Court, Gerry Alexander.  

 

Stephanie Henderson Stocker  

Attorney at Law 

Henderson Law Group, PLLC 

P.O. Box 11069 | Olympia, WA 98508 

Tel. 360.943.7710   

 

www.hendersonlaw.net 

Odyssey is Coming! 

(continued from page 2) 

 

An example regarding session name changes and the use of calendar caps comes from the Family & Juvenile Court judge‟s Friday 

motion calendar.  Currently, revisions, relocations, presentations, miscellaneous motions and pretrials are scheduled on this  

calendar.  Under the Odyssey system, there will be a general session (name not yet determined) where presentations, pretrials and 

miscellaneous motions will be scheduled.  There will also be a revision session and a relocation session.  All three sessions will start 

at 9:00 a.m.  By using separate sessions, a reasonable cap can be placed on the number of revisions and relocations scheduled every 

week.  

 

Session caps will require lawyers to be careful to schedule hearings when they really want the matter heard.  Additionally, please 

review the local rules.  LCR 7(b)(7) & (8) discuss requirements as we move away from confirmations and potential sanctions if the 

court is not timely notified that a hearing will be stricken or continued.  Since the Court will be operating without confirmations, 

judges and commissioners will be reading all matters noted for hearing.  It will be essential that lawyers advise the court as soon as 

possible if a hearing will not be going forward. 

 

On August 20, 2015 the Court and Clerk co-hosted a presentation by AOC on how lawyers, other stakeholders and the public will be 

able to access information and documents under the new system.  There was a tremendous turn out and lots of questions.  Not all 

questions could be answered because everything is not completely configured at this point.  Because there are unanswered  

questions now and will be likely more as we go along, please watch for notice of a brown bag lunch towards the end of October be-

tween the TCBA and other stakeholders with the Court and Clerk. 

 

Well, I am sure there is more to tell, but you are probably tired of reading this really long article.  The Court is extremely excited and 

a little nervous about going to Odyssey.  The Court has spent countless hours already preparing for the big change to help  

ensure it will be successful.  We know without a doubt that Odyssey will be much better than what exists now and will give the 

Court an opportunity to really manage and schedule cases.  We all know change can be difficult, but we know it is going to be worth 

it! 

 
One final thought, please be patient with us and our staff as we go through this process and learn the new system and a different way 

to manage the Court. 
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WASHINGTON PARTNERSHIPS AND §1031 EXCHANGES: 
AVAILABLE OPTIONS FOR PARTNERS AND PARTNERSHIPS 

 

By William F. Webster, Esq. and Cris Anderson, Esq.   

 

Like any taxpayer, a partnership (and a limited liability company taxed as a partnership, generally referred to herein as a “partnership”) 

can engage in a like-kind exchange under IRC Section 1031 to defer paying tax on capital gains. Difficulties can arise, however, when the 

individual partners desire different outcomes with regard to the sale of property by the partnership. Some partners may wish for the  

partnership to stay together and do an exchange; others may want to do their own exchange with their portion of the property; still others 

may wish to receive cash and simply pay the tax. What alternatives are available to the partners?  

  

PARTNERS DOING SEPARATE EXCHANGES 

  

A taxpayer must own a capital asset to do a 1031 exchange. The fact that a partnership owns a capital asset does not mean that the  

individual partners have an ownership interest in that asset. The partners merely own partnership interests. Partnership interests are  

specifically excluded from Section 1031 under section 1031(a)(2)(D). Therefore, if an individual partner wants to do a 1031 exchange, the 

partner must convert his or her partnership interest into an interest in the capital asset owned by the partnership. 

  

One method for accomplishing this, known as a “drop and swap,” involves the liquidation of a partnership interest by distributing an  

interest in the property owned by the partnership. After completion of the “drop,” the former partner will have converted his or her  

partnership interest into an interest in the actual property itself, as a tenant-in-common with the partnership. The property can then be 

sold, with the former partner and the partnership each entitled to do what they wish (sale or exchange) with their respective interests. 

  

Related to the “drop and swap” is the “swap and drop.” This involves the same two steps, but in reverse order. The partnership completes 

the exchange (the “swap”), and then distributes an interest in the replacement property to the departing partner.  

  

HOLDING PERIOD ISSUES 

  

Both the “drop and swap” and the “swap and drop” alternatives raise potential holding period issues. If the “drop” occurs close in time to 

the “swap” (or vice versa), there may be some question as to whether the relinquished property (or replacement property) was “held for 

investment.” Also, if the drop appears too close in time to the swap, the partner‟s exchange may be deemed an exchange by the  

partnership under the Court Holding case [See Commissioner v. Court Holding Co., 324 U.S. 331, 65 S.Ct. 707 (1954) ]. Clearly, the 

more time that passes between the “drop” and the “swap” (or vice versa), the better.  

  

Regarding the above issues, a line of federal cases (Bolker, Mason, Maloney, etc.) provides taxpayer-friendly authority against challenges 

by the IRS. However, some state taxing authorities (notably, the California Franchise Tax Board) aggressively challenge exchanges, and 

argue that they are not bound by these federal cases. Also, changes made in 2008 to the federal partnership tax return (IRS Form 1065) 

make it easier to detect when drop and swap transactions have occurred, thus making such transactions more vulnerable to challenge by 

taxing authorities.    

  

PARTNERS GETTING CASHED OUT 

  

In some instances, a majority of the partners may want the partnership to complete an exchange, but one or more of the other partners 

may want to be “cashed out” with the sale of the relinquished property. One way to accomplish this is for the partnership simply to  

receive cash from the sale in an amount sufficient to purchase the departing partners‟ partnership interests. This cash, however, would be 

“boot,” and would require the partnership to allocate the resulting gain among all of the partners.  

 

A better alternative, known as a partnership installment note (“PIN”) transaction, results in the gain associated with the “boot” being  

recognized only by the departing partners. In a PIN transaction, instead of receiving cash, the partnership receives an installment note in 

the amount necessary to cash out the departing partner(s). The note is transferred to the departing partner(s) as consideration for their  

partnership interests. If at least one payment under the note is to be received in the year following the exchange, then the gain associated 

with the note will be taxed under the Section 453 installment method, and recognized only when the actual payments are received by the 

departed partner(s).   

              

 

              

             (continued on page 15) 

https://www.law.cornell.edu/supremecourt/text/324/331
https://www.law.cornell.edu/supremecourt/text/324/331
http://www.leagle.com/decision/19851799760F2d1039_11605.xml/BOLKER%20v.%20C.I.R
http://www.leagle.com/decision/1988118955ihtcm1134_1948
http://www.leagle.com/decision/198918293itc89_1174
http://www.irs.gov/pub/irs-pdf/f1065.pdf


 

 

WASHINGTON PARTNERSHIPS AND §1031 EXCHANGES 
(continued from page 14) 
 

 

EXCHANGES FOLLOWED BY CONTRIBUTION 

  

When an individual completes an exchange and then immediately contributes the replacement property to an entity, or when an 

entity exchanges property immediately after receiving it as a contribution, a holding period issue could arise. Such an issue was 

resolved in the taxpayer‟s favor in the Magneson case, which involved an exchange by an individual, followed immediately by a 

contribution of the replacement property to a general partnership. Magneson provides useful authority against challenge by the 

IRS, and the same logic was applied at the state level in the Marks in Oregon, although its application in other states is not clear. 

  

ELECTION UNDER SECTION 761 

   

As stated above, partnership interests are specifically excluded from the application of Section 1031. A very narrow exception 

applies to a partnership that has elected, under Section 761(a), not to be subject to the partnership taxation provisions of  

Subchapter K. The election applies only to a partnership: (i) for investment purposes only and not for the active conduct of  

business; (ii) where the partners hold title to the property as co-owners; (iii) where each owner reserves the right to separately 

take or dispose of his or her share of the  property; and (iv) which has no active trade or business. If a partnership makes such an 

election, a partnership interest will be treated as an interest in the underlying assets, and can be exchanged under Section 1031.  

  

 
William F. Webster is a Vice President/Counsel, with Asset Preservation, Inc.  Cris Anderson is a Division Manager of Asset Preservation, Inc.  Mr. Anderson 

can be reached at 360-359-8830 / 877-909-1031 or at cris@apiexchange.com.   

 
As a "Qualified Intermediary" as defined in the Section 1031 regulations, Asset Preservation, Inc. is not able to provide legal or tax advice.  Accordingly, you 

should review the details of your specific transaction with your own legal or tax advisor.  
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Professional Office Space 

For Lease  

 
921 Lakeridge Way SW 

Olympia, WA  98502 

 

Contact ThunderBay Management 

360-866-6633 

 

Several first floor office suites available in  

recently remodeled classic brick building.   

The property is located near the Thurston  

County Courthouse with easy access to  

Hwy 101 and I-5.  Well maintained grounds  

and abundant on-site parking. 

 

 

http://apiexchange.com/tax_and_legal_updates/legal_and_tax_updates/Legal%20and%20Tax%20Update%20Newsletter-Volume%208.pdf


 

 

 

Understanding the New “Waters of the United States” Definition  

By Jacqui Brown Miller 

The U.S. Environmental Protection Agency and the U.S. Army Corps of Engineers jointly published a final rule on June 29, 2015, that defines “waters of 

the United States” (“WOTUS”) under the federal Clean Water Act (“CWA”) (80 Fed. Reg. 124).  Unless the courts enjoin implementation of the rule, it 

becomes effective August 28, 2015.   

 

The new final rule is important because it changes the definition of WOTUS, or what water bodies are subject to federal permitting requirements of the 

CWA.   

 

The CWA applies by its terms to “navigable waters,” which are, in turn, defined as “waters of the United States.”  Many have found these words to be 

“hopelessly indeterminate.”  See, Sackett v. Environmental Protection Agency, 132 S. Ct. 1367 (2012).  The federal agencies issued rules to define 

WOTUS, but the definition was, well, not very definitive.  The lack of bright line standards to guide decisions about which water bodies are jurisdictional 

created considerable confusion.  Determining which small, isolated, or ephemeral water bodies are subject to the CWA has required factual and scientific 

case-by-case inquiry that has been both time intensive and costly.        

 

The U.S Supreme Court has attempted to address the ambiguities twice since 2001. In Solid Waste Agency of Northern Cook County v. U.S. Army Corps of 

Engineers (SWANCC), 531 U.S. 159 (2001), the Court held that the use of „„isolated‟‟ non-navigable intrastate ponds by migratory birds was not, by itself, 

a sufficient basis for federal regulatory authority under the CWA.  In the Court‟s split decision in Rapanos v. United States, 547 U.S. 715 (2006), the Court 

limited the CWA‟s coverage to waters that have a “significant nexus” to a navigable waterway.  However, the Court did not provide a precise definition of 

“significant nexus,” leaving the boundaries of jurisdictional waters unclear.   

 

In response to the Supreme Court‟s rulings, and in an attempt to address the uncertainties, the federal agencies have issued guidance documents.  However, 

the question of where the land ends and the water begins has remained confusing to many in both the regulated and the regulator community.       

 

With the new final rule, the EPA and the Corps hope, finally, to provide consistent clarity and predictability.   Critics of the rule assert, while it may provide 

these things, it also bring many more water bodies under the CWA‟s jurisdiction and will, thus, impose increased permitting requirements on almost every 

type of land development, particularly in arid regions with numerous intermittent and ephemeral water bodies.     

The rule contains three categories of water bodies: waters that (1) automatically fall within CWA jurisdiction, (2) automatically fall  

outside CWA jurisdiction, and (3) may fall within CWA jurisdiction based on a required case-by-case significant-nexus evaluation. 

Automatically WOTUS 

The following waters are jurisdictional per-se: 

 

 Traditional navigable waters, interstate waters, and the territorial seas; 

 Impoundments of these jurisdictional waters; 

 Tributaries to these jurisdictional waters; and 

 Adjacent waters to these jurisdictional waters, including wetlands, ponds, lakes, oxbows, impoundments, and similar waters.  

                 

             (continued on page 17) 
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file:///C:/Users/jacqui/Downloads/EPA-HQ-OW-2011-0880-20862.pdf


 

 

Understanding the New “Waters of the United States” Definition  

(continued from page 16) 

Tributaries 

The rule defines “tributary” as any water body that both (1) has a defined bed, defined banks, and an ordinary high water mark (based 

on observable physical factors) and (2) contributes flow to a traditional navigable water, an interstate water, or the territorial seas -- 

either directly or through another water (including through impoundments and non-jurisdictional waters).   

A water does not lose its status as a tributary “if, for any length, there are one or more constructed breaks (such as bridges, culverts, 

pipes, or dams), or one or more natural breaks (such as wetlands along the run of a stream, debris piles, boulder fields, or a stream 

that flows underground) so long as a bed and banks and an ordinary high water mark can be identified upstream of the break.”   

The new rule resolves previous uncertainty over whether small streams with only intermittent or ephemeral flows (as opposed to  

perennial) are WOTUS.  The new rule categorically defines these streams as WOTUS -- if there is a bed and bank and a high water 

mark and any contribution of flow to a jurisdictional water-- regardless of:  (1) their size; (2) the duration of flow (the volume,  

frequency, and duration of flow can be from perennial, intermittent, or ephemeral channels); (3) whether the channel is natural or 

man-made; and (4) whether their connection to a downstream water is distant or attenuated.   

Adjacent 

The rule expands what it means to be “adjacent.”  Previously, “adjacent” waters must have been in close physical proximity to a  

jurisdictional water such as a river or a lake.  Now, a water body is “adjacent” if it is “bordering, contiguous, or neighboring” to a 

jurisdictional water.   

A water is “neighboring” if: 

 Any portion of the water body is within 100 feet of the ordinary high water mark of a jurisdictional water; 

 Any portion of it is, both, within the 100-year floodplain of a jurisdictional water and also within 1,500 feet of the ordinary high 

water mark of that jurisdictional water;   

 Any portion of the water body is within 1,500 feet of the high tide line of interstate waters or the territorial seas.    

“Adjacent” does not include waters that are subject to “established normal farming, silviculture, and ranching activities as those 

terms are used” in the CWA.   

Case-by-Case “Significant Nexus to” WOTUS 

The new definition includes water bodies that, based on a case-by-case analysis, may be subject to CWA jurisdiction: 

All water bodies within the 100-year floodplain of a jurisdictional water; 

All water bodies within 4,000 feet of the high tide line or ordinary high water mark of a jurisdictional water; and   

Specifically identified categories of waters, such as prairie pot holes and western vernal pools.  

The case-by-case determination of whether a water body is WOTUS depends on whether there is a “significant nexus” to a jurisdic-

tional water.  A water body has a “significant nexus” if it performs any one of a variety of functions – like sediment trapping, pollu-

tant filtering, runoff storage, organic matter export, nutrient recycling, and flood water retention and attenuation-- either “alone or 

together with similarly situated waters in the region, contributes significantly to the chemical, physical or biological integrity” of a  

                  (continued on page 18) 
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Benefits to Establishing a Link from the TCBA Website to your own Website: 
 

 The TCBA website is accessible through the major search engines, so potential clients  

      looking for an attorney in Thurston County can easily find you. 

 You can provide potential clients with information about you and your practice in an  

   inexpensive, efficient and professional manner. 

 The website is linked from the WSBA website so attorneys from outside of Thurston  

     County can easily find attorneys here for various cases. 

 It‟s FREE, courtesy of TCBA as a benefit for being a TCBA member. 

 

If you would like to include your weblink on the TCBA website, please let  

Heather Ligtenberg know at tcba.info@gmail.com 

Understanding the New “Waters of the United States” Definition  

(continued from page 17) 

 

jurisdictional water.  “Significant” is defined as “more than speculative or insubstantial.”   

Not WOTUS  

The rule also defines which waters are not subject to CWA jurisdiction: 

 Waste treatment systems if they are designed consistent with the CWA;  

 Prior converted cropland; 

 Certain ditches; 

 Features in “dry land” (which is a term of art) such as: artificially irrigated areas that would revert to dry land if irrigation was 

stopped; artificial and constructed waters within dry land (such as ponds for farm and stock watering, irrigation ponds, sett ling 

basins, cooling ponds, reflecting pools, and ornamental waters); water-filled depressions in dry land that are incidental to  

construction or mining; erosional features (such as gullies, non-wetland swales, and grassed waterways); and puddles;  

 Groundwater;  

 Storm water control features in dry land; and  

 Certain wastewater recycling structures created in dry land.    

What’s Next? 

The new rule has been challenged in the federal courts and is facing numerous thwarting efforts in Congress.  The rule also has many 

supporters who are defending its implementation, as written.  As of the date this article was submitted for print, a North Dakota  

district court judge had issued an order enjoining the rule‟s implementation in 13 states.  Stay tuned.  Also, attend the Real Estate, 

Land Use, and Environmental Law Section meeting on  October 7, 2015 -- Jacqui Brown Miller will provide a one-hour presentation 

on this topic, including current updates on the rule‟s implementation status.  

  

Jacqui Brown Miller is environmental and land use attorney practicing in Olympia, WA at Jessica Jensen Law PS.  Find her bio 

at http://www.jessicajensenlaw.com/jacqui7.html.  
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CLE Committee 
 

The TCBA CLE Committee brings lower cost, local CLE opportunities to our bar.  We always welcome ideas and    
suggestions for additional CLE’s from our membership.   

 
The next 1/2 day CLE will be  
Friday, October 23, 2015 

at Indian Summer Golf & Country Club from 1:00 p.m.-4:20 p.m. 

Topic is “Employment Law”  
Please RSVP to tcba.info@gmail.com by Monday, October 16, 2015 

Cost: $50 for Members and $100 for Non-Members 

 

 

 
 

1800 COOPER POINT RD.  SW #18  ■  OLYMPIA, WA 98502 ■  (360) 357-0285  ■  EMAIL@BROSTLAW.COM 

We are pleased to announce the addition of two talented attorneys: 

Randolph Finney 

& 

Molly Lindquist 

Randy brings a broad range of skills and 20 years experience to his family law cases. His  

practice encompasses the full spectrum of family law issues including domestic violence  

restraining orders, high asset/complex divorces, and high conflict custody matters. He brings 

experience, leadership, and an incredible work-ethic to Brost Law.   

 

Molly uses experience from her work in the Family Law Unit of the Northwest Justice Project, 

along with her creative problem solving skills, to serve clients in all areas of family law. Always 

open to discussion, she is a tenacious advocate for a fair outcome. She has a BA from the  

University of Washington with a major in Ethics and Human Behavior with a minor in Human 

Rights. Her JD is from Seattle University.  
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TCBA Summer Picnic 
 

On Saturday, August 29, 2015, members gathered for the fourth annual TCBA Summer Picnic at Burfoot County Park. Mother 

nature added some excitement this year, welcoming picnic goers with strong winds and rains. Trees and limbs were heard snapping 

around the park, but everyone stayed safe and warm under the covered picnic area. Attendees enjoyed the company of their fellow 

bar members while chowing down on brisket and rotisserie chicken served up by Marv‟s Marvlus Pit Bar-B-Q. There were not 

enough brave souls willing to participate in the water balloon toss this year. As such, TCBA President, Terry Church, decreed that 

Chris Coker and son shall retain their water balloon toss championship for another year. Special thanks to TCBA Board Members, 

Laura Murphy and Lenny Lucenko, for serving on the planning committee for this year‟s picnic.  
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Ethics Corner:  Pro Bono Service 
By Christopher Lanese 

 

 

As summer draws to an end and we return our focus to our indoor responsibilities with renewed vigor, it is  

important to remember our responsibility to those in our community who are of limited means.  Earlier this  

summer, the Washington State Supreme Court issued an update to its groundbreaking 2003 Civil Legal  

Needs Study.  (An electronic copy of the study is available at http://ocla.wa.gov/reports/).  The updated  

study affirmed what many of us in the legal system had already realized:  The civil legal needs of those of  

limited means have never been greater.  Consistent with the 2003 study, over 70% of low-income  

households faced a civil legal problem in the prior 12 months.  But while the average household in 2003  

faced only 3.3 civil legal problems in 2003, that number had risen to 9.3 in the most recent study.  In  

other words, the already great need for attorneys providing pro bono legal services has only gotten greater. 

 

What is the connection between this study and attorney ethics?  Washington Rule of Professional Conduct  

6.1 states: 

 

Every lawyer has a professional responsibility to assist in the provision of legal services to those 

unable to pay. 

 

Comment 9 to that rule states: 

 

Because the provision of pro bono services is a professional responsibility, it is the individual  

ethical commitment of each lawyer. 

 

In short, each of us has an ethical responsibility under the RPC‟s to assist in the provision of legal services  

to those of limited means.  That assistance can take many different forms:  pro bono direct representation of  

low income clients, the provision of legal advice at a legal clinic, providing financial support to an organization 

that provides free legal services (cmt. 9: “[T]here may be times when it is not feasible for a lawyer to engage  

in pro bono services. At such times a lawyer may discharge the pro bono responsibility by providing financial 

support to organizations providing free legal services to persons of limited means.”), or representing low income 

clients at a reduced fee (cmt. 13: “Unlike the Model Rule, paragraph (a) of Washington‟s Rule does not specify 

that the majority of the pro bono publico legal service hours should be provided without fee or expectation  

of fee.”).   

 

We are fortunate to have an outstanding organization in Thurston County that provides a readily accessible 

means for us to fulfill the ethical responsibility embodied in RPC 6.1:  Thurston County Volunteer Legal  

Services.  If it has been a while since you last volunteered through TCVLS, give them a call at (360) 705-8194 

and ask how you can help.  Even a few hours of your time can make a meaningful difference in someone‟s life, 

and the need has never been greater. 

   

Christopher Lanese is a member of the 2014 Civil Legal Needs Study Update Committee, the WSBA Committee 

on Professional Ethics, and the Attorney General’s Office’s Ethics Committee.  The opinions expressed in this 

article are his own.  You may contact him at christopherl@atg.wa.gov with suggestions for future topics. 


